
BEFORE THE MAHARASHTRA
REAI ESTATE REGULATORY AUTHORITY, MUMBAI

Virtual Hearing held througir video conJerence as per
MahaRERA Circular No.:27 /2020

REGULATORY CASE NO. 317 OF 2025

PROMOTER NAME VIJAY KAMAL PROPERTIES PRIVATE LIMITED

PROIECT NAME MERIDIAN COURT 1

MAHARERA PROJECT REGISTRATION NO. P5180 0007 M7

ORDER
(In penalty utaizter npplication)

March 03,2025
(Dnte of hearing -22.01.2025 matter reseroed for order)

Coram: Manoj Saunik, Chairperson, MahaRERA
Mahesh Pathalg Member L, IVIahaRERA

Ravindra Deshpande, Member 2, MahaRERA

Advocate Neha Dubey present for promoter.

The applicant is the promoter/developer within the meaning of Section 2(zk)

of the Real Estate (Regulation and Derrelopment) Act, 201.6 (" Act") of Real

Estate Regulatory Authority ("RERA") and had registered the project

"MERIDIAN COURT L" under sectiou 5 of the said Act bearing MAHARERA

Registration No. P5L800007441, (hereinafter referred to as the "Proiect") C)n tlre

MahaRERA project webpage the promoter has mentioned the proposed date of

completion as 31-.12.2023, revised date of completion as 30.12.2024- anC

extended date of completion as 30.12.2025. Further, no occupancy certiticate

(OC) is uploaded on the u,'ebpage.

The promoter/applicant has filed a regulatory application irr cornplaint no.

CC006000000000422 on 18.12.2024 (hereinafter referred to as "application")

seeking for waiver of penalty which r,t as heard by this Authority on 22.0'! .2025

wherein the follc-rwing roznama \,vas recorded
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"Adztocate for tlrc prontoter submits that zticle order dated L3.8.2Arc passed by the

Authority, the promoter was leaied penalty o/Rs. 5,000/- per day ulich accumulates

to Rs.55,95,000/-. The adoocate for the promoter subnits that the promoter has executed

cancellation deed dated 09.03.2C21 witli the contplainants and harte refunded tlu
amounts to the complainants and the matter stands settled.

The adoocate for the promoter now secks an order from the Authority utttiuing tlrc
penalty of Rs. 56,95,000/- as tlrc conrylaint is settled and cancellation deed is also

executed. Eurtlter, she submits that the promoter has paid the penalty antount of Rs.

56,95,000/ -.
In oiew of tlrc aboae, the adz;ocate is directed to file tlrc eztidence with respect to tlrc
penalty amount of Rs. 56,95,000/ - being pnid to the Authot'ity u.tithin 7 days,

subsequent to uthich the matter shall be rcsert'ed Jbr orders."

3. Before moving ahead, the Authority'notes the following clates and events:

B.D Kapadnis, Member and Adjudicating Officer, MahaRERA
had passed final order in the complaint bearing no.
CC006000000000422. The operative part of which is reproduced
as under:
"a. The respondents shall pay tlw conrylainants, the amount
mentioned in Partt 7 of this order with interest nt the rate of Rs.

10.05% from their resTtectioe payrnents till their refund.
b. The complainants cnn claim the refund o.f stanry dutt1.

c. The respandents shall pay Rs" 20,000/- to the contplainants tozt ards
the cost of complaint.
d. Tlrc charge of the aboz,e amount slmll be on flrtt no. 0203 situated in
respondents' registered praject Vuelta, tlrc Ern at Kandittali till the

satisfoction of compl ninants' claim.
e. On sntisfaction o.f complainants' claint, they shall execute deed o.f

caitcelatiott sttle at ts'cost."
The allottees filed non-compliance of the final order in the
complaint CC006000000000422, wherein B.D Kapadnis,
Member, MahaRERA has passed non-compliance. The
operative part of which is reproduced as under:
"Respondents slmll pay Rs. 5000/- townrds the penalty .from
16.1,.2018 for eaery day, rluring wlilch the default to cotrrytly zoith the

order dated 15.1,2.2017 continues, till the amount of pennlty
cumulatitely extentls upto 5% of the estirnated cost of their real estate

project registcred u,ith NIahaRERA or until tlrc compliance of thc

orler, uthiclteoer is aarlier.
Respondents to deposit the amount of penalty accrued till this date,

utithin 10 days and tlrcrenfter he slnll go on paying it on or hefore 15tlt
and last date of a month.
He shall report ofi tlu compliance of the order passed on compiainants'
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The original complainants/allottees namely Mr. Satish BLrba

Shetty & Mrs. Prema Satish Shetty are the purchasers in the
project who had filed complaint bearing no.
CC006000000000422 before the Authori

2. 26.12.2017

13.03.2018

q c
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Secretary of the Autlrcrig shall monitor the matter and submit
quarterly report to tlrc undersigned."

4. 19.05.2018

Aggrieved by the order dated 26.12.2017 and 13.03.2018 the
applicant/promotel filed an appeal in the MahaREAT therebv
challenging both the orders of the Authority. The relief sought
in the appeal bearing no. A'I'00ti000000010334 is mentioned as

below:
"To modifu the impugned judgment and order dnted 26.12.2017 and
to set aside tlrc order dated 13.03.2018."

3 20.08.2019

The allottees thereafter filed execution application No. 6/2019
in the appeal proceedings for enforcing the orders of the
Authority. However, upon service of the execution application,
the respondent settled the matter with the complainants and
therefore, the parties filed a consent terms dated 20.08.2019 in
the execution application No. 6/2019 and settled the matter
amicably.

5. 09.03.202L

Subsequently, vide Deed of Cancellation duly registered before
the Sub-Registrar of Assurances at Borivali-9 bearing document
no. BRL9-3452-2021 the complainants have cancelled their
agreement for sale in respect of their premises/flat in the project
of respondent.

19.03.2021

Resultantly, order was passed by the Maharashtra Ileal Estate
Appellate Tribunal (MREAT) in execution application No.
6/2019. The order is reproduced as under:
" Learned counsel for Applicant submits tlmt claint as per application
has been satisfied and nothing remains to be realized. He therefore
seeks pennission to withdraw the execution ayplication uritlr liberty to

approach the concerned authority for claiming stamp duty as per law.
E x e cution ap pl i c atio n b ein g ut i thdr atnn s t an d s d i sp os e d of u, i t h lib e r ty
as aboae" .

IJ 22.0L.2025

The promoter had applied for extension of the project on
22.01.2025 and on 14.02.2025 the extension was granted by the
Authority under section 7(3) as the promoter had obtained
malority consents of the allottees.

4 The following are the reliefs sought by the applicant/promoter:

"(a)'That tlrc order dated 73.03.2018 directing the Respondent to pay Rs.5,000/-
toutard the penalty from 76.L.2018 for eL,ery day, during which the default to comply
with the order dated 75.72.2077 continues, till tlrc amount of penalty cumulatiztely
extends upto 5% 0f the estimated cost o.f tlrcir real estate project registered with the

whichez.ter is earlier, may please be modified accordingly:
(b) That, the amount of Rs. 56,95,000/- being tlrc amount of per day penalty of Rs.

5,000/- as mentiotled in order dated 1i.03.2018, ,nay please be uaizted off fu the

interest of justice, equity and good conscience;
(c) Any other and further order ns this Flon'ble Authority may deem .fit and propet''

5. The following are submissions of tire applicant/promoter:
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6.

a. That though, the order dated 13.03.2018 was duly complied, however

the fact could not be brougl-rt befc,re this Hon'ble Authoritv at that time

and therefore inadvertently an amount of Rs. 56,95,000/-being the

amount of per day penalty of Rs. 5,A001- as mentioned in order dated

13.03.2018 is being shown in our MahaRERA portal.

b. That, they have duly complied with the order of this Hon'ble Authority

however, inadvertently they could not inform to this Hon'ble

Authority andf or request for waiver of the above-mentioned penalty

imposed upon them.

c. That, as they have already complied with the order of this Hnn'ble

Authority, the imposition of penalty would be an injustice and not fair

and reasonable. As such the penalty imposed vide order dated

13.03.2018 deserves to be waived off and the order dated 13.03.2018

deserves to be modified accordingly.

The following observations are noteworthy:

a. That the respondent seeks for waiver of penalty of Rs. 56,95,00A/- on

the grounds that they have complied with the order.

b. It is observed that the promoter has filed the regulatory application

dated 18.12.2024 in the nature of a review of the non-compliance order

dated 13.03.2018 under the regulation 36 of the RERA regulations,20\7

thereby seeking waiver of the per day penalty amount levied on the

promoter for non-compliance of the original order of the Authority

dated 26.12.2017.

c. it is pertinent to note that this monetary administrative penalty being

contingent in nature became pavable and started running from

16.01.2018, which came to an end on 09.03.2027 i.e. on the satisfaction

of the original order dated 26.72.2A77 by way of settling the matter

amicably with the allottees and subsequent to executing the

cancellation deed. Thus, the contingent penalty for noncompliance of

-Qo..tt-r^
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the order of the Authoritv was in existence from 16.01.2018 till

09.03.2021.

d. That the promoter has failed to establish and satisfy the Authority as to

which provision of the RERA Act provides for w'aiver of a legally

enforceable penalty.

e. Further it is observed that in the application the promoter has sought

waiver of the penalty amount. However, during the hearing ciated

22.01,.2025 the advocate for the promoter submits that the promoter has

paid the penalty amount of Rs. 56,95,000/ -. The Authority directecl the

promoter to submit within 7 days, the evidence on record showing that

the payment of penalty amount has been paid. However, it is observed

that the promoter has not filed the same with the Authority till date.

f. From the records available with the Authority it is observed that, the

Authority enforced the total payable penalty online on 02.03.2021 and

subsequent to which the applicant executed the cancellation deed and

the allottees withdrew their execution application filed in appeal filed

by the promoter, whereas the promoter has paid the penalty arnount of

Rs. 56,95,000/- only a day prior to the date of hearing i.e on 27.01,.2025

and during the hearing the applicant has sought for the waiver of the

penalty.

From the above clbservation the following issues are to be determined by the

Authority:

A. whether the present regulatory case Jtled in nature of reaiew application is

maintainable?

B. whether the promoter is entitled for waiuer of penalty under the act?

In order to answer the issue at para no. 7 (A), rule 36 of Maharashtra Reai Estate

Regulatory Authoritv (General) Reguiations,2}l7 (hereinafter referred to as the

"rule") is noteworthy:

" Rule 36 - Reuiew of decisions, directions, and orders:
(a) Any pers(rn aggrier:edbrt a direction decision or order of the Authoritu, Jro:tt u,hiclt

8.
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(i) no appeal has been preferred or
(ii) from which no appeal is allouted, nmy, upon the discottery of new and iruportant
matter or eaidence wlich, after the exercise of furc diligence, was not ruitliln his
knowledge or could not be produced bv him at the tinte uthen the direction, decisiott or
order was passed or on account of sonrc mistake or error apparent from t'he face of the

record, or for any other sufrcient reasons, fttay apply for a reaiew of such order, within

forty-fiue (45) days of the date of the direction, decision or order, as the case may be, to
the Authorittl.
(b) An application for such reaiezo slmll be filed in the same manner as a complaint
under these Regulations.
(c) "Ihe Authority shall for the purposes of any proceedings for rettiew of its decisiorts,

directions and orders be oested with the same powers as are aested in a ciail court under
the Code of Ciztil Procedure, 1908.
(d) When it appears to the Authority thst there is no stfficient ground for reaieut, the

Authority shall reject such reaiew application.
(e) lMen tlrc Authority is of the opinion that the ret:iew application shouldbe granted,
it shall grant the same prottided that no such qaplication will be granted witlnut
preaious notice to the opposite side or party to enable him to Llppear and to be henrd in
support of the decision or order, the reaieut of uthich is applied for."

According to rule 36, the following 6 (six) grounds are necessary to establish so

as to decide a review application:

a. First - review is maintainable onlv when there is no appeal preferredlfiled

thereby challenging the order of the Authority for which the review is

sought. In the present case, the applicant/promoter had already filed an

appeal on 19.05.201,8 bearing no. AT006000000010334 in the MREAT

aggrieved by the order dated 26.12.2017 and 13.03.2018 thereby

challenging both the orders of the Authority. The relief sou5;ht in the

appeal was"To rnodifu the inryugned iudgnrcnt and order dated 26.72.2077 and

to set aside the order dated 13.03.2018." Furthermore, the allottees filed an

execution application No. 6/2019 in the appeal filed by the

applicant/promoter, so as to executed the order dated 26.12.2A17 of the

Authority. However, the same came to be disposed off as withdrawn by

the allottees vide an order dated 19.03.2021, on the ground of compromise

between the parties. The MREAT orcler dated 19.03.2027 read as under:

"Learned counsel for Applicant submits thnt claim as per application lms been

satisfied and nothing remains to be realized. He tlrcrefore seeks permissiort to

withdraw the execution application uith liberty to approach the concerned
authority for claiming starnp fuftr1 as per law.

beingutithilrmL,n stands tlisposed of roitlt libertv ts abar.,e.' .""q#' t v' o L' L r t' u oc L4 t'r LU L L t L " "'' " 
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b.

C.

It is pertinent to note that, the execution application filed by the allottees

is disposed as withdrawn, whereas the issue of alleged wrongful

enforcement of penalty is yet to be determined by the MREAT. Further,

the applicant for whatsoever reason best known to him did not pressed

on the issue of waiver of penalty before the MREAT at the time of

disposing the execution application, and as such, the primary ground for

imposition of alleged wrongful penalty went unanswered. It is also to be

noted that, the applicant has furnished only the MREAT order dated

19.03.2021, which is pertaining to disposing of execution application and

has failed to furnish or provide to the Authority any other order of the

MREAT pertaining to the disposal of appeal. Further, as observed from

the MREAT records there is no other order passed by the MREAT in the

appeal save and except the order dated 1,9.03.2027 whereby only the

execution application came to be disposed off.

Second - review applications can only be heard in cases where the order

passed by the Authority is unappealable. In in the present case, the

applicant/promoter has an option of appeal against the orders of the

Authority. Further, in this case the appeal was already filed, and as such,

even this ground for sustenance of review is vitiated.

Third - review can be heard on discove$r of new and important matter or

evidence which, after the exercise of due diligence, was not within the

knowledge or could not be produced at the time when the direction,

decision or order was passed. In the present case, the applicant/promoter

has not brought on record any new important matter or evidence.

Fourth - review can be entertained on account of sorne mistake or error

apparent from the face of the record, which the appiicant/promoter shall

bring to the notice of the Authority. In the present case, the

applicant/promoter has failed to demonstrate any mistake or error

apparent from the face of the record of the order.

d
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e. Fifth - for any other sufficient reasons. In the present case, the appiicant

has failed to satisfy this Authority any other sufficient reason so as to

sustain the review.

f. Sixth - and that all the grounds mentioned above while seeking review to

be filed within a period of forty-five (45) days frorn the date of the final

order. In the instant application, the order sought to be reviewecl and

modified is dated 13.03.2018, whereas the review is filed after delay of

more than 6 (six) years. Further, nor have the applicant filed any

application to condone the delay and neither have made any avermerrt in

the application or demonstrated a sufficient cause as to why this

inordinate delay of more than 6 (six) years be condoned.

g. It is to be noted that, on 02.A3.2021, the penalty was enforced online which

appeared on login of the applicant and the MahaRERA registration

webpage of the promoter, r,vhereas after the enforcement of the penalty

online, the applicant promoter executed cancellation deed rvith the

allottees on 09.03.2021 and thereafter the MREAT order of compromise

between the parties came to be passed on 19.03.2021in the appeal filed by

the applicant. Thus, the applicant/promoter was well aware of the total

penalty amount which was pending to be paid, and as such, should have

agitated this issue before the MREAT at the time of passing the

conrpromise order dated 19.03.2021,^ Assuming for whatsoever reason best

known to the applicant he failed to press this issue before the MREAT, he

was at liberty to file a review within 45 days from the date of the order of

MREAT dated 19.03.2021, which the applicant/promoter has failed to do

so.

h. In light of the aforementioned observations, the issue at para no. 7{A) is

answered in negative and the review filed by the applicant/promoter is

dismissed as not maintainable.

10. With respect to the issue at para r1o. 7(B) pertairring to waiver or refund of

penalty, it is imperative to refer to section 40 of the Act, which is reproducerd

hereunder for ease of reference
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40. Recoaery of interest or penalty or conrpensation and enforcement of order,

(1) lf a promoter or an allottee or a resl estate agent, as the case may be, fails to pay

any intercst or penalty or compensation imposed on him, by the adjudicating

fficer or the Regulatory Authority or the Appellate Authority, as the case may be,

under tlis Act or the rules and.regulations made thereunder, it shall be recoaeyable

from such promoter or allottee or real estate agent, in such nlanner as may be

prescribetl as an arrears of land reuen'ue.

(2) lf any adjudicating fficer or the Regulatory Authority or the Appellttte Tribunal,

as the case may be, issues any crder or directs any person to do any Act, or refrain.frcnt

doing any act, which it is empowered to tlo under tl'tis Act or tlu rules or regulatiotts

made thereunder, then in case of failure by any person to comply zoith such order

or direction, the same shall be enforced, in such manner as may be prescribed.

Thus, section 40 of the Act provides for recovery and enforcement of penalty in

case of failure to pay the same. However, the Act does not provide for waiver

or refund of the penalty.

11. It is pertinent to note that the regulatory application in the nature of a review is

filed seeking waiver of the penalty arnount. However, the applicant paid the

penalty amount one day prior to the hearing i.e. on 21,.01.2025 anrl during the

course of hearing informed the same to the Authority and pressed on passing

appropriate orders on the application filed for waiver of the penalty. Hence,

once the penalty is paid there arises no question of waiving the penalty as the

application has rendered itseU redundant and in-fructuous in nature, and rvith

respect to the issue of refund, the applicant has sought waiver and not refund

in the application. It is pertinent to note that, the applicantf promoter has also

not amended the application. Thus, the issue of refund is also vitiated. Thus,

the issue at para no. 7(B) is answeretl in negative.

12. Moreover, on the issue of refund of the penalty amount it is pertinent tc'r note

that the irnposition of penalty acts a deterrent against the defaulter partv and

aids in setting a precedent for those vvho tries to disregarcl or flout the orders of
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the Authority and take the judicial mechanism for a ride. Thus, rvaiving or

refunding such legally recoverable administrative penalty by exercising

discretionary powers would amount to acting in excess of its jurisdiction, as the

penalty once paid by the defaulter form a part and parcel of the state revenue.

13. Therefore, in light of the aforementioned observations, the Authority concludes

that the regulatory application filed in the nature of a review is liable to be

dismissed on the preliminary ground of maintainability.

FINAL ORDER

1,4. Taking into consideration the facts o{ the case, the material placed on record,

the submissions of the parties and the observations mentioned hereinabove, the

Authority passes the following order.

A. The regulatory application is dismissed as not maintainable for reasons as

mentioned hereinabove.

B. No order as to cost.

Deshpande
Member-2, MahaRERA

Q.'Ot:la
fuahesh Pathak

Member-1, MahaRERA
uM^rA

Chairperson, MahaRERA
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