
BEFORE THE MAHARASHTRA REAL ESTATE REGULATORY
AUTHORITY, MUMBAI

VIDEO CONFERENCING HEARING HELD BY CORAM:
Shri Ajoy Mehta, Hon'ble Chairperson, MahaRERA &

Shri Mahesh Pathak, Hon'ble Member-1, MahaRERA &
Shri Ravindra Deshpande, Hon'ble Member-2, MahaRERA

sR. NO. 1 SUO MOTU CASE NO. 300 0F 2024
EXISTING PROMOTER RADIUS & DESERVE BUILDERS LLP

INCOMING PROMOTER CHANDAK REAI-TORS
PRIVA'fli l.lMI ILI)

PROJECT NAME ANANTYA 1B

PROJECT REGISTRATION NO I'51800009827

alw
sR. NO. 2 SUO MOTU CASE NO. 30t OF 2024

IJXISTINC PROMOTI]R RADIUS & DESERVIT IJU I l.Dl:lis l.l.l'

INCOMING PROMOTER CHANDAK REALTORS
PRIVATE LIMII'ED

PROIECTNAME ANAN I'YN 1N

PROJECT REGISTRATION NO P51800005533

ORDER
March 27 , 2023

(Date of fuaing - 72.03.2024 - nmtters 70ere rcsened for orders)

Coram: Shri. Ajoy Mehta, Chairperson, MahaRERA
Shri Mahesh Pathak, Hon'ble Member-I, MahaRERA

Shri Ravindra Deshpande, Hon'ble Member-II, MahaRERA
Advocate Abir Patel a/w Ms. Lavina Bhargava

i/bWadia Ghandy & Co. for Incoming Promoter in Sr. No. 1

Counsel Naushad Engineer a/w Advocate Abir Patel
for the Incoming Promoter in Sr. No. 2

None present for Existing Promoter
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1 The Existing Promoter herein had registered the project namely "ANAN IYA l ll

& ANAN'IYA 1A" under section 5 of the Real Estate (Regulation and

Development) Act,201,6 ("said Act") of Real Estate Regulatory Authority

("RERA") bearing MAHARERA Registration Nos. P51800009827 &

P51800005533 respectively (hereinafter referred to as the "said Proiect No. 1 &

said Proiect No. 2 rospt'ctivc.ly").

The details of the said Project Nos. 1 & 2 are briefly mentioned in the table below

for ease of refence:

P51800005533

ANAN'|YA 1N

C'l S NO. 200 (pt), Village: Wadhavali, Taluka: Kurla, District Mumbai
Suburban

9,100 58 sq. mtrs

2

.13577..10 
sc1 nrtrs

Iladius & I)cscrvc Iluildcrs I I I'

3

5 buildings (towcr Nos. 2, 1, 5, 7 & 8i

total units 1272 of $'hich -102 arc solci

176 allottees of the 462 uniLs onlv
have entered in to an agreement.

On 04.09.2023, an application was made by the Incoming Promoter seeking

change of Promoter for the said Proiect Nos. 1 & 2 as per MahaRERA circular ntr

24/ 2019 r / w 24A/ 2027. Thc captioned cases were heard on 12.03.2024 whereir

the following roznama was recorded by the Authority:

" Aduocate for tlrc lnconing Promoter informs the Authoity tlut tlu lntd is sihmteLl irt
Kurln ruhich is n declnretl Slurn.'l'he SIIA issrred nn LOI for ils du,ektprtrcttl ut )0l,)

follotoed by a reuised LOI in 2013. SubseEtently, nferu relnb stntcturcs tocrc .onstntL L('tl

but the Project lnueuer dul not ntooe fonoard. Taking cognizance of tlrc sanrc S llA tltn
untler Section-13(2) ofthe Slum Act passed an orcler dated 20.09.2021, remouing Rndius

5 complaints filed of which 4 are
disposed.
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Chandak Realtors Private limitcd
30 complaints filed of which 13 are

disposed and 3 non-compliance has

been filed.

1 PCD - pioposed complction d.te
, RCI) - rcvised proposed completion datc

Proiect No6. P51800009827

Proiect Name N NAN'|YA 1B

Ongoing proiectsProiect status

PCDI & RCD'
PCD 31 .12.2O20

RCD:30.12.2025

Plot Numbey' Survey
Number

Area

Existing Promoter
Incoming Promoter

Complaints in the
Proiect

Total number of
buildings 3 buildings (tower Nos. 1, 3 & 6)

Disclosure of
sold,/unsold inventory l4 units are booked
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& Deserue Builders LLP as the Promoters. On 20.0'1.2023 a resolution u)os posseLl

tppoinhng the present Incoming promoter as the Deaeloper of the Project and an LOI
dated 12.04.2023 tuss issued the SRA. The SRA further in its orfur directed the

appointment of a goaernment approaed aaluer to ztalue the structures on site and
experuliture incuned totosrds them would hme to be pnid by tht lncoming deaeloper to

the ershohile deaeloper.

The InconitLg ProntoLer mters tlnt m this case tlrcre is no nssigtutrctrl of rigltl rrlLl lltrl
lrc rc n fresh appointee. Being fresh appointec, the liabilities of aLlottees as crentcLl hy lltt
ex-dcaelopcr utould fall on the shouldts of the etdeaeloper and not him. He cites orders

tn Kapil Kunj, Vaitlehi Akash and Goregnon Case in support of his submissions. T'he

bank account ruill also remain with the erstwhile detteloper and ,nonies to be pdd toutards

part construction zoould also go to the erstuthile fuaeloper. lt is noto for the allottees of
ex-deaeloper to state their claims against the erstttthile deaeloper.

I t is also brought to tlu notice of the Authoity that CIRP proceedings harte been initiated
agninst the erstuhile dneloper i.e. Radius. These proceedings zoere initisted on

27.09.2023. Tlu SRA orfur directing the terminatton of the old promoter is dated

20.09.2021-. The lncoming promoter thus states that since th! SRA order predated the

CIRP proceedings, this rcset does not and cannot form a part of the assets of the company
uruler NCLT proceedings. lt is fifiher reiterttted by Adooc e Abir Pstel on belmf of llu'
lntoming Promoter thnt nllottees in his cnse are not remedy-less atd ttt cnx: lht.t1 art
aggneaed they ha'oe renredies attailnble to them.
Further the scope today is not to futernLine tlrc ights and liabilihes of the lncoming
promoter but insteotl is limiteLl to appointing a neto promoter in oieto of the fact the SRA,
the nnndsted Authoity hss termirutted the last Promoter. The Project is tuithout a

Promoter since 202L and the zuork has come to a halt and thus it is imperatizte that he be

giaen mandate under the nct to no70 perform the duties of thc Pronroter tLt urrry lltt
Project fitrther.

Further, the Deaelopment Agreement as executedby him and regrstered is not challenged

by the ex-Promoter.
The lncoming Promoter thus seeks:

a. Orders appointing him ns Promoter.
b. Opening n nezt, bank nccount to enable him to function as a Promoter.
c. Access to RERA portal
d. Lfuerty to file ftesh tietails in order to defne Project in tottlity as required unrler the

latt.

Parlies sre st liberty to fle zoitten submissions if any and to also fle citations ns pointed
ortt duing the heaing, on or before 19.03.2024, subsequent to tohich nattcr u,i he

reserued for order."

The Incoming Promoter has filed written submissions which are perused by the

Authority and art: taken on record. From the submissions of the Incoming

Promoter the following points are noteworthy:
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a. Removal of Existing Promoter:

i. Thc Existing Promoter failed to irnplement the SRA scheme for

redevelopment of the three societies namely Om Ganesh Nagar SRA Co-

operative Housing Society Limitcd, Ekta SRA Co-operaLive I:lousing,

Society Limitcd and Jai Hanuman Nagar SRA Cooperativc I lousing

Society Limited (herernafter re{erred to as the "three societies").

ii. Pursuant to various defaults of the Existing Promoter, the three societies

made an application under section 13(2) of the Maharashtra Slum Areas

(Improvemen! Clearance and Redevelopment) Act,197'1,, for rcmoval of

the Exishng Promoter.

iii. On20.09.202L,5RA removed the Existing Promoter as the developer and

permitted the three societies to pass a general body resolution

terminating the Existing Promoter and appointment of a new developer

of therr choice. SRA also directed that a govcrnmcnt approved valucr bc

appointed to access work carried out by the Existing Promoter and also

access the actual expenditure incurred towards the SRA scheme.

iv. The three societies on 29.01,.2023 in the presence of the Assistant

Registrar, SRA, in their general body meefing terminatccl tlrt' Iixrstinl;

Promoter as the developer for the SRA scheme of redevelopment of the

three societies and appointed the Incoming Promoter herein as the new

developer.

v. Thus, on '12.04.2023, SRA vide a revised Letter of Intent (LOI) bearing

No. SRA/ENG / 1,694/ ME/ STGLIL01SRA confirmed appointment of

the lncoming Promoter as the Developer to irnplement the SRA schcmc

of redevelopment of the three societies. The LOI also directed the

Incoming Promoter to reimburse the amounts as per the valuation report

oI the government appointed valuer to thc ExisLing Promott'r as pcl tl,t'

prevailing policy.

b. The Incoming Promoter submitted a declaration stating that they do not have

Iogin credentials and therefore carmot access the registration webpages of said

Projects Nos. 1& 2.
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c. Further, conscnt of 2/3.d allotees have not submitted as the Incoming

Promoter is appointed by SRA vide an order and hence requirement of

consents is not applicable.

d. The National Company Law Tribunal (NCLT) proceedings filcd by Amit

In{ra-Logic (India) Private Lirnited, thc Operational Crcditor against tho

Existing Promoter arc pending wherein an Interim Resolution Professional

(IRP) has been appointed vide an order dated 27.09.2023.

From the facts and the submissions made by the Parties he'rcin, the lssu(' th.rt

needs to be considered is Wetler tlu charrge of pronroter applictrtions ore

nnintninnble under section 15 of tlu Act?

In order to deal with the issue above it would be first important to examinc

Section 15 of the said Act. The Section 15 is reproduced herernbelow for ease oi

reference:

"1-5. Obligations of promoter in case of trarrsfer o/ a real estate project to a thiril
party -
(1)The promoter slnll not trtnsfer or nssigtt his runjority rightsnttl ltthlitl('\ //i //'\,,, l

of n real estnte project to a third pnrty tuithout obtnning Ttrior u,rittttt t'otrst'tt I J) Lt ttt ! t 
' 

t

third nllottees, except tht promoter, nnd utithout tlu prior torittet npprot,nl oJ the

Authoity:
Proaided thst such tran sfer or assignment shall not affect the allotnrcnt or snlc of the

fipartments, plots or buildings as the case may be, in the real estate project mnde by thc

ersttthile prontoter.
Explnnntiort - For tlu putose of tlis sub-section, tlrc allottee, irrespcctitc of tlrc nuntht'r
of apnrtnLents or plots, as the cnse nny be, booked by him or bool<ed fu tlrc rutnu' of ltis

fnnrily, or in the cnse of othtr persons such as conrpanies or frns or nty nssocintion of
ndiuifunls, by tohntet er nnnte cnlled, booked in its nnnp or booked m tlu tnnLc of its
nssociatetl entities or reltted enterpises, shnll be consicleretl as one nllottee only.

(2) Otr tle trnnsfer or nssigtunent behtg permittetl br1 tlrc nllottees nrul the Autlurritv
tttLlcr stth-st,ctiort (1), tlte itttctulittg pronotar slnll bc rt'qtrircd to ittrlt'1n'ttrltttllv ;,,tt,'! ,

u'itlt nll tlre pt'tulutg obligntuttts trtuler thc prtn'isttlts oi tltis.,\tl or tln tr,l,- t,:

rcgulntiorts nnde tlrcreunder, nnd tle pertditrg obligntiotrs rc per tfu ngreenettl fttr snlt'

cntered into by tlu erstruhile prornoter utith the allottees:

Prottitbd thnt nny trtnsfer or nssignnrcnt pernitted under prooisions of this section shnll

not result in ettension of thne to tfu intending promoter to conrylete tlu renl estate

project nnd he slnll be required to comply toith all thz pending obligations of tfu ersttuhile
pro nter, tttttl irt use of fufnult, suclt intending proflrcter shall be linhle to tlu'
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consequences of breach or delay, as tlrc case may be, as proaicled under this Act or the

rules and regulations madc thereunder.

From the plain reading of section 15 it is clear that this section is applicable in

cases where there is a transfer of a real estate project from an Existing Promoter

to a new developer i.e. Incoming Promoter. In the present case the said Project

Nos. 1 & 2 are not transferred to the Incoming Promoter (new deaeloper) by the

Existing Promoter, but the Incoming Promoter is being appointed by three

societies and SRA who is the Planning Authority has confirmed the appointment

of the Incoming Promoter herein. Further the Existing Promoter was terminated

by three societies and SRA on account of various defaults and failure to

implement the SRA scheme for redevelopment of the three societies.

The captioned cases were heard on the issue of change in promoter from the

Existing Promoter to the Incoming Promoter mentioned herein. This is not a case

of voluntary transfer by the Existing Promoter to the Incoming Promoter. The

section 15 deals with voluntary transfer, therein listing out the pre-conditions

that must be fulfilled before which an Existing Promoter shall transfer to the

Incoming Promoter. Thus, a change in Promoter as envisaged under section 15

cannot be made applicable here. The reason for the same being not applicable is

that the Existing promoter has been terminated and the Incoming Promoter has

been newly appointed by the three societies and confirmed by SRA.

The issue that now comes up is whether the lncoming Promoter as appoitted by the

tlree societies and confinned by SRA can be regarded as a Promotet undet tlrc said Act?

The three societies vide their resolution dated 29.01.2023 has terminated the

Existing Promoter. From the facts on record the same has not been challenged.

This being the case, the said Project Nos. 1 & 2 are today without a Promoter, in

effect the projects cannot proceed until there is a new Promoter. It is not the case

that the Existing Promoter is challenging the termination.

8

9
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Thus, there is therefore a situation that there is no promoter in the said Projects

Nos. 1 & 2 and hence there is no entity that can carry the said Project Nos. 1 & 2

forward. The existing slum dwellers arc dishoused and havc yct to bc providecl

with rehabilitation housing. This appears to be one of the main rcasons for the

SRA to have terminated thc Existing Promoter. The Authority recognizcs that ii

has no role in regulating the alternate / rehabilitation housing to be provided to

the dishoused slum dwellcrs. However, the Authority cannot overlook thc fa.t

that thcrc is a nced to ensure that thcy arc proviclctl with housos urllcntlr Ilr,

very scheme of the SRA is such that rehabilitation housrng is financed ancl

conskucted by the developer from the proceedings of the sale of the frce sale

component. It is the promoter in SRA projects who constructs the rehabilitation

houscs and finances those by selling houses rn the frce sale componcnt. [n thc

absence of the promoter this scheme cannot be operationalizcd. 'Ihis situation

violates the spirit of the legislation. The whole aim and objective of this

legislatron as laid out in the preamble is to promote the real estate sector in an

efficient and transparent manner and to protect the interest of consumers in rcal

cstate sector. ln thc cve nt that a project is dcvoicl of a promotcr 1l1p 1 1'11 1r[r;i'r ltr L

of promoting efficiency of the sector is compromiscd. Every project must havc a

promoter which is either a private or a gover nent entity who carries the project

forward delivering the promised homes which is in the interest of the consumers.

ln this particular case it is the SRA that is mandated to recognize thc Promotcr

and provide him with the legal Authority to enter upon the land which is

declared as slum ald to cause to construct both the rehabilitation component

and the sale component. It is the SRA which subsequent to conshuction of rchab

and sale componcnt enables the transfer of the lease or convcyarrtt, of tht,

undcrlying land to the respective socictics. lhc SIIA in this cast'has passetl .rn

ordcr appointing the lncorning Promoter as thc ncw developer. In effect it is this

appointee who will now have rights to enter upon the land construct thc same

and subsequently enable conveyance to the societies. Thus, the Incoming

Promoter now has the legal mandate to carry thc said Project Nos. 1 & 2 forn ;rrtl.
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12. Since the Incoming Promoter has been appointed by SRA he would now have to

perform thc dutios and obligations of a Promoter as defined in thc said Act. It

would bc important hcre to examinc scction 2(zk) (0 & (ii) which is rcproduccd

hereinbelow for ease of reference:

(zk) promoter means -
(i) n person rtho constntcts or causes to be constructed an independent building or a

building cortsistmg of npnrtrncnts, or conuerts afl existing buildotg or n pnrl {lrcrcof
itto npnrttttctrts,.[Ln' llrc yurposc ol sr:llhLg dl or sourt ttf llrc nltnrlnu'ttls lo olln'r
persorts nttl ircludcs lus nssignae s; or
(ii) n person ruln deuelops land mto a project, ruhethtr or not the person nlso constntcts
stntctures on nny of the plots, for tfu purpose of selling to othrr persons all or sonrc of
tlrc plots in the said project, tplrcther ruith or u,ithout structures thereon; or

From the above it is thus clear that since it is the Incoming Promoter who would

now construct thc buildings and offcr them for sale will have to bc rccoguizt'd

as the promoter undcr the said Act to enable him to perform his duties and also

enable the fastening of obligations onto him. Further section 3(1) of the said Act

nccds to bc examined which is reproduced hereinbelow for ease of reference:

"Section 3 - Pior registration of real estate project utith Real Estate Regulotonl
Authoity:
(1) No pronnter slnll ndoertise, unrket, book, sell or offer for snle, or inz,ile pus()tts l(l
purclmse ut nny mnttr ntty plot, apartntent or buihfung, ns tlrc cnse nny be, in any renl

estnte project or pnrt of it, in any planning area, tuithout regtsteing the renl estnte project
toith tlrc lTenl Estate Regulatory Authoity established under this Act:"

This section mandates that advertising, marketing, booking, selling antl all othcr

such related activitics can only be done by the promotcr. Hence in this case for

thc said Projcct Nos. 1 & 2 to move forward and to enable the Incoming Promoter

to markct adverhsc and sell the project the Incoming Promoter would have to be

recognized as a promoter. Thus, the issue at para No. 8 is answer in affirmative.

Thc lncoming Promotcr as appointed by SRA is to bc rccognized as Promotcr for

said Project Nos. 1 & 2.

13 The issue that now comes up is as to the fate of the existing allottees of the

Existing Promoter. The Authority is mandated to protect thc intcrcst oI Lhcsc

allottees. Since thc Existing Promoter has been terminated and thc Incomitrg
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Promoter has been appointed by SRA the issue that needs to be dealt with is as

to tpln wouldbe responsible for the obligations towards tlu earlier allottees? In this case

since the appointment of the Incoming Promoter does not fall under section 15

the obligation towards the allottees cannot be fastened on the Incoming

Promoter. With fiis being the situation, it cannot be said that just because it is a

change of promoter not falling under section 15 and instead is a case where the

Existing Promoter has been terminated by SRA the rights of the allottees stands

extinguished.

74. While terminating the Existing Promoter and issuing the LOI dated 12.M.2023

to the Incoming Promoter the SRA has clearly directed that the Incoming

Promoter is to reimburse amounts spent by the Existing Promoter. The amounts

to be reimbursed would be based on the valuation report of the government

approved valuer who shall value the expenditure incurred by the Existing

Promoter. Thus, the Incoming Promoter is now under an obligation to ensure

all expenditure incurred on the said Project Nos. 7 & 2by the Existing Promoter

is reimbursed to him. The Existing Promoter is to then fulfill atl the obligations

towards the existing allottees. With this being the scenario as envisaged by the

SRA the existing allottees stand protected and can enforce their claims against

the Existing Promoter.

15. The Authority further observes that there are many complaints pending

adjudication in the said Projects Nos. 1 & 2. All these complaints will be dealt

with and all obligations arising out of those shall fall squarely on the shoulders

of the Existing Promoter. As mentioned earlier the Incoming Promoter on

assuming the role of the Promoter will not be saddled with the obligations of the

existing allotees of the Existing Promoter. In order to ensure that there is

complete separation of the obligations and duties between these two promoters

the Authority would direct the Secretary, MahaRERA to keep the registration of

the said Project Nos. 1 & 2 i.e. P51800009827 and P51800005533 as allotted to the

Existing Promoter in abeyance. This would ensure that the Existing Promoter

continues to remain under the regulatory oversight of the Authority till he fulfills
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the obligations towards the existing allottees of the said Project Nos. 1 & 2. The

Existing Promotcr shall not advertise, market, book, sell or offer for sale, or irlvit('

person/s to purchase in any manner any apartment in the said Project Nos. 1 &

2.

16. Sirnilarly, thc Incoming Promoter shall apply to MahaRERA for a new / fresh

registration numbcr with respect to thc said Projcct Nos. 1 & 2 so as to cnablc Llrt'

completion of thc same by the Incoming Promoter.

FINAL ORDER

The Incoming Promoter to apply to MahaRERA for a new / fresh rcgistration

number with respect to the said Project Nos. 1 & 2 as per rules and procr:dures

laid down undcr thc said Act.

A new / frcsh regishation number to be issued to the Incoming Promoter after

due scrutiny of the registration application filed by them with respect to the said

Project Nos. 1& 2.

The Incoming Promotcr to open a new designated bank account as per rulcs and

procedures laid down under the said Act for execution of the proiect.

The existing registration of the said Proiect Nos. 1 & 2 i.e. P51800009827 and

P51800005533 allottcd to the Existing Promotcr be kept in abevancc trll

obligations of the exisfing allottees are settled.

The Existing Promoter shall not advertise, market, book, seII or offer for sale, or

invite person/s to purchase in any marmer any apartment in the said Project

Nos. 1 & 2.

No order as to cost.

2

3

4

5

6

@rP
(Ravindra Deshpande)
Member-Il, MahaRERA

a&;rJt
ahesh Pathak)

Member-I, MahaRERA
,h?"H

Chairperson, Mahal{ Irll \
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